1 Terms of reference of the

Enforcement Decisions
Committee

Background and purpose

Enforcement DeC|S|ons Commlttee (EDC) to-act-as

is a committee of the PSR

Board that a—eemphanee—@lu#e—has—eeeu#ed—as—deﬁneé—by—seetw@—eﬁhe

een%estedauthorlsed to deC|de whether to issue warning notices and decision notices
imposing sanctions in respect of compliance failure.

1.2 publication-of the-details-of-a-compliancefailure-A compliance failure may be:

e by a participant in a regulated payment system {to comply with one or more PSR
directions (general or specific) given under section 54 of the Financial Services
(Banking Reform) Act 2013 (FSBRA),

a-eby a participant in a regulated payment system to comply with one or more PSR
requirements imposed by the PSR under section 72(H55 FSBRA),

b—requiringby a participant in a regulated payment system_to comply with one or

more PSR requirements to grant access to pay—a—penalty-in—respect-of-a
compliancefailure-(under-section 73-FSBRA)

c-e publication-of-the-details-of-any-penaltya requlated payment system imposed under
section 7356 FSBRA-{undersection72(3}-FSBRA),




e by a requlated person to comply with an obligation or prohibition imposed by

Requlation (EU) 2015/751 of the European Parliament and the Council of 29 April
2015 on interchange fees for card-based payment transactions (the ‘Interchange Fee

Regulation’),

e by a requlated person to comply with a direction given by the PSR under Regulation 4
of the Payment Card Interchange Fee Regulations 2015 (the ‘PCIFRs’),

e by the operator of a switching service which has been designated as an alternative
arrangement to comply with a PSR direction given under Schedule 4, paragraph 8 of
the Payment Accounts Requlations 2015 (the ‘PARS’),

e by the operator of a switching service which has been designated as an alternative
arrangement to comply with a PSR notice to provide information given under Schedule
4 paragraph 7 of the PARs, or

e by a requlated person to comply with a qualifying requirement or a PSR direction
given under Reqgulation 125(1) of the Payment Systems Requlations 2017 (the ‘PSRs

2017°).

6:1.3 The purpose of the EDC is to ensure-advance the fairness of the PSR’s enforcement
process epe#atesiatﬂy—sethatbv ensurlnq in certaln contested cases separatlon between
those who moeni
ease—are—separate#emconduct mvesthatlons and those who deC|de whether a
compliance failure has occurred and, if so, what sanction, if any, should be imposed. -To
this end:

+-eThe EDC exercises-administrative decision-making powers on behalf of the PSR
Board. The EDC is accountable to the Board in respect of its procedures and general
arrangements, but this does not affect its independence in relation to its decisions.

8-.e¢The EDC members and EDC Panels are separate from the PSR’s executive
management structure. All EDC members, including the Chair and Deputy
ChairChairs, are appointed for fixed periods by the Board. The Board may remove an
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EDC member only in the event of that member's misconduct or incapacity, or with the
member’'s agreement.

An EDC Panel will be appointed to be the decision-makers each time the PSR

considers that there is a compliance failure and that the compliance failure should be
sanctioned. This means that there may be more than one EDC Panel in place at any
one time.

9.eThe Decision-Making Committees Secretariat (“(the Secretariat)) in the FCA’s

e The EDCP

Corporate Governance Division shall provide administrative services to the EDC, EDC
members and EDC Panels fin accordance with the Protocol*].

execeptionalis not involved in deciding which cases to investigate and only becomes
involved in a case where the rnecessary-additional-expertise-cannotbe
providedrelevant division of the PSR considers that a compliance failure has occurred
and recommends imposing a sanction.

Functions of the EDC Panels

1.4 The functions of individual EDC Panels are:

to consider whether the material on which a recommendation is based is adequate to

support it and whether the action recommended is appropriate in all circumstances

to consider representations made (whether written, oral or both) and any comments

made by PSR staff, FCA staff unconnected-to-the-enforecement(where appropriate) or
others in respect of those representations

to decide whether to give warning notices setting out the suspected compliance failure

and, where a sanction is proposed, the nature of the proposed sanction, which can
consist of a financial penalty in respect of the suspected compliance failure,
publication of the details of the suspected compliance failure or both

to decide whether to issue decision notices finding a compliance failure and, where a

sanction is imposed, the nature of the sanction, which can consist of a financial
penalty in respect of the compliance failure, publication of the details of the
compliance failure or both

where a financial penalty is imposed, to decide on the appropriate amount of any

penalty, having regard to the applicable penalty principles in force at the time when
the compliance failure occurred

to take decisions associated with the matters which are within its scope

1.5 EDC Panels do not take any of the following decisions:

e closing a case team;on grounds of administrative priority




e settling a case?

e applying to court for an injunction in accordance with section 75 of FSBRA

Operation of the EDC

1.6 The EDC will operate in accordance with the PSR'’s published quidance documents in
particular, as applicable:

e the PSR’s Objectives Guidance,

e the PSR’s Powers and Procedures Guidance (Chapter 5),

e the Guidance on the PSR’s approach to monitoring and enforcing compliance with the
Interchange Fee Reqgulation (Chapter 6),

e the Guidance on the PSR’s approach as a competent authority for designation of
alternative switching schemes under the Payment Account Regulations 2015 (Chapter

7).

o the PSR’s approach to monitoring and enforcing the revised Payment Services
Directive (PSD2) (Annex 1),

e the Revised Penalty Statement, and/or

e any other relevant published quidance (together the ‘PSR Published Guidance’).

1.7 The PSR Published Guidance provides details in respect of the following matters:

e Appointment of EDC panels, EDC meetings and composition of panels

e the EDC’s general procedure

e the EDC'’s procedure in relation to warning notices

e the EDC'’s procedure in relation to representations

e the EDC'’s procedure in relation to decision notices.

40:1.8 Where they are not specified in published guidance, the EDC will conduct itself in the
manner and may adopt such procedures as the Panel Chair may—with-the PSR’s

agreement;-seek-expert-advice-from-external-seureesconsiders suitable and appropriate to

enable the EDC to determine fairly and expeditiously any matters which EDC Panels are
considering.

Duties-of the EDC members

2 Settlement is the process whereby we reach an agreement with a requlated party on the issues in
an enforcement case, specifically that there has been one or more compliance failures and the
appropriate sanction, if any. An EDC member may act as a settlement decision where they do, they
will not be involved in any aspect of the case considered at a later stage by an EDC panel. The
process is set out in the PSR’s Powers and Procedures Guidance, the Guidance on the PSR’s
approach to monitoring and enforcing compliance with the Interchange Fee Regulation, the Guidance
on the PSR’s approach as a competent authority for designation of alternative switching schemes
under the Payment Account Regulations 2015 and Annex 1 to the PSR’s approach to monitoring and
enforcing the revised Payment Services Directive (PSD2).
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414:1.9 Each EDC member has-agreed-te-shall comply with the FCA and PSR Code of Conduct
for Decision-Making Committee Members-Code-of Conductmembers (“the Code of
Conduct”), including its confidentiality obligations_and conflicts of interest principles and
process. The Secretariat will record and document all disclosures of potential conflicts of
interest and the steps taken to manage them.-

12110 Each EDC member must make themselveshim or herself reasonably available to
attend training relevant to their role as an EDC member regardless of whether they are
currently sitting on an EDC Panel.

13111 EDC members can be a member of more than one EDC Panel at any one time.

1.12 If the EDC Panel thinks it appropriate, it may seek its own legal, technical, economic and/or
other relevant expert advice from PSR staff unconnected to the case team. In cases where
the necessary additional expertise cannot be provided by PSR staff unconnected to the
case team, the Panel Chair may, with the agreement of the PSR, seek expert advice from
external sources.

1.13 Each member of the EDC Panel will have a vote in relation to the matters before it,
including the Panel Chair. EDC Panels will make decisions by simple maijority, but a
decision need not indicate whether it was taken unanimously. In the event of a tie, the
Chair shall have a casting vote.

Notice of meetings

1.14 The Secretariat will make the arrangements for each EDC and EDC Panel meeting,
including confirming the availability of each EDC member.

Minutes of meetings

+7—The [ M
musthave-regard-te:







Functions-and Operation-ofthe-EDC Panels

22:1.15 Ln%leaimgwﬁ#matte#&refe#ed—teiehem— and of the decisions taken by EDC




Resources

29.1.16 The EDC shall have access to sufficient resources in order to carry out its duties
including, in particular, the Secretariat.
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